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MEMORANDUM

TO: Bruce Gair
Bob Kilpatrick
Bob McKay
Lloyd Schwartz
Paul Witherspoo

FROM: Herb Engel
SUBJ: Hazardous Wasté Disposal
DATE: August 18, 1989 <

Attached 1is a Jletter by Performance Contracting to the Board of
Equalization presenting their case as to why they should not pay any
Superfund tax for Hazardous Waste disposal.

In addition, there is a billing statement from the State Board of
Equalization which agrees with Performance Contracting's position. This
information may be useful in the future.

HGE/k j
Attachment
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February 8, 1989

Board of Equalization 'PG?C? ;
Excise Tax Unit . &, v i
P.O. Box 647 Feg £5 :
Sacramento, California '1(/,9 !
95803-0647 ""“t?u 89

‘ 0 s
Dear Sirs:

Please find enclosed the Hazardous Waste Disposal Report - Annual S B
*Superfund*' Tax form. Performance Abatement Services, Inc. is an S

asbestos removal contractor doing business in your state as well as
others nationally. Normally, under most federal and state regulations,
the facility owner not the removal contractor is considered the
“generator". In our dealings with the Navy in San Diego, however, the
Navy insists on the removal contractor assuming the responsibility of
becoming the "generator". We have accepted this provision in the -
Under no circumstances do we consider ourselves

contract under protest.
as the "generator'. We only perform a service of safely removing the-

hazardous material without adversely altering its properties to an
approved disposal site.

Performance Abatement Services, Inc., therefor requests that the tax be
assessed to the true generator of the hazardous waste (the Navy) and
that no tax liability be placed on Performance Abatement Services, Inc..

Please contact me if you have any question concerning this situation.

Sincerely,

frler’ 2. Epnteaarl

Robert M. Bornkessel
Industrial Hygienist/Complience Engineer . .

cc : dxfateiuricronyprPC I Sans Tl egy, e
David Rhind, PAS Kansas City

Paul Miller, PCG

P.0. BOX 19328, LENEXA, KANSAS 86215 » 913/888-2423
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P.O. BOX 942879

STATE BOARD OF EQUALIZATION
DEPARTMENT OF BUSINESS TAXES

SACRAMENTO, CALIFORNIA 94279-0001
EXCISE TAX {(GEMERAYOR FEE)

RE

PM

EFFECTIVE DATE OF PAYMENT

MO.

DAY

* YEAR

_€916) T739-2532

IN REPLY REFER TO:

PREFORMANCE ABATERENY SERVICES

ACCOUNT NUMBER
DATE: NAY 30,1983
.| 2015 MAIN ST He Ha | 36-02531
- | sau: or €60 CA 92113 S NOTICE OF REDETERNINATIONSS
f YOU ARE HEREBY NOTIFIED THAT THE ACTION -
| INDICATED BELOW WAS TAKEN ON YOUR PETYTIO
N FOR REDETERMINATION OF HAZARDOUS SUBSTANC
. TAX LaW : |
! .
R -
! : AMOUNT _
O R e s o FEE-. | INTEREST. . [ PENALTY _ [.. .eeunTOTALicen .
, ,
| | -AS:DETERMINED
| 07401/87-06/30/88 '1078.00 11078500
.|| . - ADISTANY. 05/30/89. ~1078.-00 ~1078.00
TS AS TREDETERNINED N0 NE S : R
i  PAYNENY 05/16/88 -483.00 ~483.00
[ L=—0000 ,
| FOTAL: -483.00. ~483.00
. $$EAMOUNT OF CREDIT ~483.00

2015 HAIN ST - CAD981379217

THE INDICATED ADJUSTHENT WAS ORDERED.

REFUND OF THE ABOVE CREDIY BALANCE IS IN PROCESSa.

AMOUNY PAID WAS IN EXCESS OF THAT REDETERMINED.

ERIETUR VIR
N1 HNILIVEINDD BZ)HVNHOM!J

eesl T - KOP

a3aAlIO2d

PIFASF RFTIIRN THIC COPY WITH YOILIR PAVYAAENT
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. M? 1110 Vermont Avenue, N.W. _ [/[9,(/
ica Washingon, . 200053553 W [/W W

October 5, 1989

Jpr B
To: BOARD OF DIRECTORS VLO M

Subject: Hazardous Waste Amendment

For your information and action, attached is a copy of a proposed
amendment supported by the Council on the subject of hazardous wastes. The
amendment would -

1. Strike the House-passed language requiring the government to indemnify
a private ship repair yard for the removal, handling, storage,
transportation, or disposal of hazardous waste generated by the Navy
during a vessel maintenance or overhaul.

2. Substitute new language -

a. Requiring the Navy to obtain a EPA issued generator number for
hazardous wastes; and

b. Defining hazardous wastes generated by the Navy to mean the
vessel, all components thereof, all materials thereon, and all
materials and equipment furnished by the Navy for performance of
the contract which are or become hazardous wastco.

The reason for the change in strategy is twofold. First, the concept
of indemnification is too new and bold and as such we are having a hard
time selling members of Congress on it. Second, by using established
environmental legal concepts as "generator,” “"hazardous waste,” and
"identification number,” we can argue that all we want is for the Navy to
follow the law.

The End Result is the Same: Our Interests are Protected. Since the
House/Senate Conference on this item is meeting right now, please contact
your members on the House and Senate Armed Services Committees to make your
views knowm.

(PN

John V. Stocker
Pres¥dent '

Attac
fl,;/ﬂ-(,é/
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PART B—NAVAL VESSELS AND S1I1PYARDS
SEC. 1211. HANDLING OF HAZARDOUS WASTES IN NAVAL SHIP
REPAIR WORK,

(e) REviSION OF REQUIRED CoONTRACT PROVI-
510NS.—Section 7811 of title 10, United States Code, is
amended (@ read as follows;

“§7311. Repair or maintenance of naval vessels: handling of
hazardous waste
. *(a) CONTRACTUAL PROVISIONS.—The Secretary of
the Navy shall ensure that each contract entered into for
work on a naval vessel (other than new construction) includes
the following provisions: |
*“(1) IDENTIFICATION ~ OF  HAZARDOUS

WASTES.— Provisions in which the Navy identifies the

HR 2460 Rl
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‘643 -arsesout-of—erresnlis—{rom- the—reinoval-by-

ok

2 the—eontractor 6f—hazardovs—wasleo—generated—by—the
3 Neovyfrom-the-navel vessel-on-whickthe-work—is-being
4 -porformed (orthe. handling,sterage- transporialion—er
5 -@isposal by Lhe contraclor-of-such-wasies); and
8 --YB) -is-nol- vtherwise—compensaled- for-by-insur-
7 -0Re8 or-otherwise..
8 “3)-—Eor—purposes - -of—contree! tndemnifieation—prowi-
9 sions—a-vevered-olaim loss, -or H——
10 -(AJ—a—clmm—éaeludﬁeg-ﬂmnebk—eepenm—ef
11 ~Sitigation and--oeHlemeﬁ{) -Sy-a-third-persen—(including -
12 -#le#uuad-&a-m -ond—-:lg-agenew,—éhe-oemd—Sla{es-
13 -and their—agencies,—and—employees—of —he—ooniraecior)
14 O ——
15 - (i) death-or-pereonal-injury:
16 Lo —o fi—dmmage—io o -loss ~ol wss—u
17 -Propertys ur—
18 L) doss—of;- -demego—#o -or—lou-ol use—of-
19 —RaUTSL POSSUTOCE OF- -
20 “YB) loss -6f—or--dareage—to—properiy—ofthe—con—
21 <{ractor-andloss-of—tse—of-such-properiy(other than loss
22 —of-profit)..

23 2(3)Such-sontract-indemnification provisionsshallalso-

24 providethatinthecase of-any-covered <laim,doss,-or-damuge, -
25 .the_United - States—will-defend—the- contravior—againsl—the

HR 2461 RH
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-agains! -elaime—l0ss - or—dumage—n the-sawie -manner,
and—subject—to—the—sane limilotions—as -apply 4o—the
—ooniractor uwnderporagreph (1)

—B)—that—the-contracting -officer—for—the -conirael
-may -also-approve indemnification—of suboontruciers -al
—any-lowertier—under—the -same terms-and conditions,
-and.

G thatthe—inited—Statos—shall indemnifythe
—cordraster. wgeing! Habiliy—te—nubrontraator tacurved
—UREer-sUubCORLFas! -PHOVISIORE-GPPTOVEd-4RAGT—AIE-PETG—
~graph by the coniracting-officer.

12 “47)-Thecontrast-indermnification-provisions -shall leo-
13 provide that-in the caseof-any-paymeni-to-be-made-by the

14 -United-Stales-under-those-provisions~the-Llnited Stales may-
15 mkallw_paymmwmmmubcowtor-being

16 indemnified or maymokethe payment-direstlyto-the partyto—
17 whointhe-contracior-or-subooniraciors-may-beliable.

b)
18 -({-} RENEGOTIATION OF CONTRACT.—The Secrelary

O 0@ =3 O Or & W N =

d P
— O

19 of the Navy shall renegotiate a contract described in subsec-
20 tion (a) if—

21 “(1) the contractor, during the performance of
22 work under the contracl, discovers hazardous wastes
23 different in type or amount from those identified in the
24 contruct; and | '

HR 246! RH
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c) Definitions - (1) For purposes of this section, all terms
contained herein, such as "generator,"” "hazardous waste," and
"identification number," shall have the meanings as defined by
the Resource Conservation and Recovery Act or by any other
applicable federal or state law.

_ (2) Hazardous wastes generated by the Navy means
the vessel, all components thereof, all materials thereon, and
all materials and equipment furnished by the Navy for performance
of the contract which are or become hazardous waste, as defined
by the Resource Conservation and Recovery Act or by any other
applicable federal or state law."
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To: ENVIRONMENTAL CONTROL COMMITTEE

Subject: Hazardous Waste

For your information, attached is a copy of the
Congressional rewrite of section 7311 of title 10,
United States GCode, relating to the handling of
hazardous waste during the repair or maintenance of a
naval vessel, as well as the accompanying report

language describing the law.

W. Patrick Morris
Vice President &
General Counsel

Attachment



. IDENTTPICATION AND HANDLING OF BAX-
KEC Jal IO RD0S WASTES DN NAVAL SdIF
REPAIR WORK
fa) Rzvizion or ReQummxp CONTRACT PROVI
aons.—Section 7311 of title 16, United
States Code, i amended Lo reod es joliowe
o9 7311. Rapair or meintenance of nsvel yesooly:
Rondling of haserdose weste
“fa) CONTRACTUAL PROVISIONS.—The Secre-
.tary of the Navy shall ensure tha! each com-
tract entered into for work on ¢ naval vessel
(other than new construction/ {ncludes fhe
Jollowing provisions
“(1) IDENTIPFCATION OF HAZARDOUS WASTES —
A prorision in Which the Navy identifies the

-

the conlract, with such ideniification

the Nary (o be in a form sufficient o

the contractior Lo comply with Feder-

al and State laws and regulations om the re-

moval handling sltorage tramsportalion, or
disposal of Aazardous waste.

“(2) CONPENIATION.—A PTODISIOR Fpecify-

end af the contractor, respectively, for the
removal ({acisding the Maadling, sforuge,
transportalion, and disposal/ of hazardows

ACCOUNTABILITY FOR  RAZARDOUS
WASTES. —(4) A provision spectfying the fol-
lowing:

“(4) In any case in wAich the Nary {8 the

posed of by the contractor in the perform-
ance of the comtract, all contracts, mani-
Sfests, invoices, and other documents reiated
to the removal, Aandling, storage, fronspor-
tation, or disposal of such hazardous wasle
shell beur ¢ peneralor identification rumber
tssued to the Navy pursuan! (o applicadle
lew .

“f1i) In any case in which the contractor
18 the s0le penerator of harzardous weste tAg!
{s remored. Aandlsd. stored. transported. or
disposed aof by the contractor in the perform.-
ance af the controct al contracts, mani-
Jests. invoices, and other documents related
fo the removal, Mandimg. s(nrage, franspor
tatson, or disposel af such harardows waste
shall dear a6 penerator tdentification rumber
tasued (O the comireclor purswan! (o eppi-
cadie law.

“{$11) In any cose tn which dboth the Novy
and thve cORiractor are penetators of hasard-
ous waste thal (s remored, Aandled, stored,
fraensported, or dizposed af by tAe comiractar
™ the performance of thre contrect, all con-
tructa, mewifrsts, ixvoices, and olher docw-
menty reisted fo the removel Aandiing. stor

ape. transporiation, or duposal of such bas-
erdous wasle shall dear bolh ¢ pemersior
tdent{ficetion rumber tasued to he Navy
end @ penercior tdenti{ficalion naumber
fssued (o the contructor pursuand Lo eppif-
cable low

B! A detrrmination wunder Ay para-
oreph of whether the Navy 4 a peneralor, ¢
coniractor {s @ penerator, or both the Nary
end @ confructor are generufors, shall be
made in the scme manner provided under
subtitle C of the SoHd Waste Disposal Act
(42 U.S.C. 6521 et seq.) and reqndations pro-
mulpated wnder thatl subtitle.

0/ RxvpooTurron or CONTRACT.—The
Secretlary of the Nary zhall renepoticle a
eontract descrided in sudsection le) {/—

"“(1) Owe contractor, during (the perform-

) Erctive Datz—The amendment
mede by subsection (a) shall apply with re-
apect to any conlract for work on & naval
vessel (olher than new consiruction) entered
inle %er the end of the 90-day period begin-
sing on the date qf the enactment of this
Act

Handling of hazardous wastes in ngval ship
repair work (sec 1611)

The House bill contained a provision (sec.
1211) that would amend section 7311, title
10, Dnited States Code, relating to provi-
slons required in ship repair contracts to: (1)
provide that the requirements of that sec-
tion apply to all contracts for work op a
naval vessel other than new construction:
(2) clarify the manper in which the Navy
must {dentify hazardous waste expected to
be hundled by the contractor during such
work; (3) provide that the contractor be in-
demnified by the United States for all
claima, losses, or damages arising out of the
contractor's removal, handling, starage,
transportation or disposal of hazardous
wWastes guaranteed by the Navy from the
vessel on which such work is being per-
formed; and (4) clarlfy the circumstances
under which t:s Secretsry of che Navy
must renegotiate such contracts when previ-
ously unidentified hazardous wastes are dis-
covered during the course of work tn the
vessel.

The Benate amendment contained no
similar provision.

The Senate recedes with an amendment.
The conference agreement would adopt

those portions of the House provision that
would expand the applicability of section
7211, title 10, United States Code, to all con-
tracts for work on a naval vessel (except
Dew construction); clarify the manner in
which harardous wastes are to be identified
in such contracts; and clarify the etreum-

stances under which contract renegotiation

would be raquired.
However, the conferees did not adopt the

portion of the House provision relating to -

indemnification. Rather, the conferees have
included a provision that would require that
all covered contracts provide that all mani.
fests, invoices, or other documents related
to the removal, handling, storage, transpor-
tation or disposal of hazardous waste, 83 de-
fined by applicable law, arising out of the
performance of such s contract bear the
generator identification npumber of the
party or parties to the contract who gener-

ate the harardous waste, as determined
under the Solid Waste Disposal Act snd reg-
ulations pramulgated pursuant to that Act.
Specifically, all such documents will bear a
generstor identification numbter issued by
the conuractor with respect to all such bar-
ardous waste generated soleiy by the con-
tractor. All such documents reclated to such
bazardous waste that are generated by both
the Navy and the contracior, as determined
under applicable law, shall bear both a gen-
erator identification number issued to the
Navy sand a generator number iasued to the
contractor. :

The conference agreement would also re- .
quire the Secretary of the Navy to remove
known hazardous wastes from a Vveasel
before the vessel’s arrival at a contractor's
facility for the performance of a contract
covered by this section, to the extent such
removal is feasible.

This conference agreement is designed to
ensure that there be no question that haz-
ardous wastes that arise during the per-
formance of a ship repair contract and that
are otherwise subject to applicable Iaw are
to be identified on all appropriate docu-
ments and deslt with &3 would any other
harardous wastes subject to applicable law,
expect that documents relating to hazard-
ous wastes generated by other parties to the
contract shall reflect that both parties were
involved in the generation of that waste.
This will ensure that such co-generated
waste will continue to be identified-through-
out the waste stream 33 having arisen from
wark performed under a contract between
the Navy and the particular contractor in-
volved, 80 that the {dentities of both geners-
tors of that waste are known i{f and when
questions of llabiiity for the generation of
that waste arise sometime in the future.

The conferees emphasize that the confer-
ence agreement does not alier any federal l-
ability for the handling of hazardous waste
a8 established by the 8Solid Waste Disposal
Act, and other applicable Federal laws and
regulations. Finally, the conferees agree
that this approach to handling hazardous
wastes arising from ship repalr work is
taken only because of the unique eircum-
stances of such work, such as the quantity
and diverse nature of hazardous wastes aris-
ing from such work, and because of the com-
plexity of the determination under law and
implementing regulations of how and when
hazardous waste is generated on board s
U.3. naval vessel. For these reasons, the
oconferees do not view this conference sgree-
ment as providing a precedent for similar
bandling of i(ssues involving hazardous
wastes arising from other situations.
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S\A/\, \ SOUTHWEST M~RINE, INC.

“Specialists In the Repair, 1300 Crystal Drive, Suite 17085
Modernization and Maintenance Arlington, Virginia 22202 / (703) 878-2270 / Telex: 801857 HQ AGTN
of Seagoing Vesse's”

MEMORANDUMN
TO: Art Engel
Herb Engel
FROM: Bob Bates ﬁ
DATE: November 30, 1989

Serial: 8911-399

SUBJECT: 1969 Authorization and Appropriations Bills

Defense Authorizetion Bill asigned by President Bush on November 29, 1989,
(Public Law) P.L.101-189. The Defense Appropxiations Bill was signed on
November 21, 198%, P.L.101-16S5,

Art and Herb:

The Defense Authorization B1ll was signed Iinto law on November 29, 1989
and is P,L,101-189, This Bill and its report language invokes:

1. The new Hazardous Waste language which becomes effective on sll
solicitetions issued ninety (90) days after the above date.
Section 1611 of the law is Hazardous Waste and requires Navy
Generator Numbers where appropriate. (See Attachment 1), The
report language also enclosed describes the two positions of the
House and Senate and clarifies the language of the bill some-
what. (See Attachment 2),

2. The Prograss Payment increase of five (5) percent is invoked in
the law effective immediately. With the law changed as it
currently is technically there are no restrictions on dates of
contracts applicability. I think we can invoice an additional
five (5) percent on all of our ongoing work and perhaps more
because the accompanying report language explains that this is a
floor number, Section 1612 (See Attachment 3) and report
language with an effective date of November 29, 1989,

3. Llaw Section 1614 of P.L.101-189 requires one-half of the FY'90
dollars scheduled for ship repair work in Japan be returned to
the U.S. for completion, Several major repairs have already

BAN FRANCISCQ o P.O. Box 7644 (Pier 28) » San Francisco, CA 84120-7844 o (415) 543-0488
YOKOSUKA DIVISION o No. 8, 1-chome Yasuura @ Yokosuka, Japan‘!'zse o 0488 (24} 3111 o FAX 0488 (27) 0072
$OUTH PACIFIC BASIN ¢ P.O. Box 1208 e Pago Pago American Samoa 86790 o 011 (884) 8334123 ¢ Telex: 525 (SWM SB)
SAN PEDRO o 0885 So. Sesside ¢ P.O. Box 3800 ¢ Terminal lsiand, CA 80731-7331 e (213) 518-0600 ¢ Telex: §10-345-6638 (SWM TERM)
SAN DIEGO » Foot of Sampson Sireet ¢ F.O. Box 13308 ¢ San Disgo, CA 82113-0308 ¢ (€19) 238-1000 o Telex: 910-335-1167 (SWM 8DQG)

An Equal Employment Opportunity Employer
2°'d 240 2d 3IaU MS vT:¢PT 86, ST NUL
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DPART B=NAVAL VEZSELS AND SHIFYARDE
" SKG, 1811, IDENTIFICATION AND HANDLING OF HAX.
ARDOUS  WARVRS N NAVAL RHIP
RAPAIR WORK
(o) REVISION OF REQUIRED CONINACT PROV-
srons.—~Scollon 7311 of iie 10, Uniied
States Code, 18 amended (0 read &3 follows.

*§ 2311, Repair or malnienance of pacal vessels;
Aandling of hatardous wante

Y{a) CoNTRACTUAL PROVISIONS,~=The Scors.
tary of the Navy shall ensure tigl each con-
raal enlered inio for work on a noval veasel

‘olher than new conslruction/ includes the

vllowing provisions: ‘

(1} IDRNTIFICATION OF IIARARDOUS WASTES,—
provision in which the Navy tdeatifies the
ypes and asnounts of hazardous wusles thal
gre required (o e removed by the conlraclor

Jrom the vessel or thal are expocied to be

peneraled, during e performance of work

wunder the contract, wilh such {denlification
by the Nuvy (o d¢ {n a forn swfictenl Lo
enabie the eonlraclor lo comply with Feder-
al and State lawns ond reyulalions on the re.
moval, handling, storape, tranaporiation, or
[disposal of haatirlous wasie. )

“12) COMPENSATION. A provision speelfy-

“ing thal Lthe contraclor shall be compenaaled

iunder the contmetl for work performed dy

ithe conlractor for dulies of the contracior

apecified ynder perapraph (3).

©"t3) Sraremenr 0r wosx—A provision

apectfving the responsibilitics of the Navy

-und of the coniractor. respectively, Jor the

removal rincluding the handling sloregye,

transnoriation, and disposal) of harardous
wasles,

“4)  ACCOUNTIBILITY FOR  MAZARDOUR
WASTXS,—~(A) A provision speolfying the fol-
lowing:

“{1) In any cuse tn which Uie Nnoy $x (he
#ola generalor of huzurrdous wasle Lhul 43 re-
moved, handled slored, Lransporicd, or dis-
posed ‘af by e vontractor in lhe perform-
ance of the contract, ull contracls, mant-

Jests, invotoes, and olher documenis related
to the remnval, handiing, slorage, (ranapos-
Lation, or dizpose! of snch hazardous wasle
atwall bear o generator tdenllftealion number
;uucd in the Nuvy pursuani (o applicable
ato, \ .

“¢11) In gny case in whirch the contracior
18 the sole gendralnr of hasanlous wnsle that
18 removed, handled, stored, trunsported, or
dlaposed of by the contractor in the perforn-
ance of the conlract, all conlrac!s, mani-
Jesta, invoices, and olher documenls relaled
{0 the renoval, handi(ng, storage, trunepar.
talion, or dispoaal of such hasardous waste
shall bear a4 gencralnr tdentificalion number
{s8ucd Lo the contraclar pursuunl (0 appii-
cable lut,

“(111) In any case in which doth e Navy
and the contraclor are penerntors 6f hasard-
ous wasla thal i3 removed, handicd, slored,
transported, or diapnsed of by Wie coniractor
i the performance of the conlract, all con-
tracts, manifests, invotecs, and olrer dooy.
menls related to the removal, hunditng, ator

g'd

-

. .
November 6, 1989 coO

{sposal of Buch had-|
) m’:ﬁﬁﬁ“ﬁ?ﬂi OJc:r Toth @ generator

i ued lo the Nuvy
miuuwwwr:t‘:rnbﬁcxt‘uwutwn number.

‘:Mucd“to Uw' coniraclor pursuant (o appu-..
38

o, . s para
“3}3; A determinaliion uzdca S ator, 6

the Navy n
wv;ﬁhrag{a‘:'::ﬁmmtor. orm volh the Navy
:(:‘d @ Comlre %ﬂv:g: provided under‘
mads i U:f.&:“s&ul Waale Disposal A€

ro-
(43 U.5.C 6921 ot acq) and rcaulfmmu P
ut ubi

ance of w0 “g: r g:;!:r;:i”u 1] lmco?:'-
ount from: thost {dentlsicd _ln ths
am
inated 0
rdous Wasirs orig ot
m malerial Surnishcd by the

yul vessel on
crnmaent for the na
8‘?”0'* 4 belny ve7 —The Scerolary of
(o) REMOVAL OF "iztam
m o vesssl before the vessal m
A mntractor‘l Joellity for pcr!om e
?J:l;:gmk Lo the extent such 1o

le?";ldbikiuurlmmur 10 SoLID WASTE

AL AL‘T.—NOMUW

"‘"Jf K3 pate—The amendment
{

i jLh re-
a) shall apply
made b mb“c%‘;?:u:t Jor ?ork‘ ’:’?‘ )‘ ""\‘:m v
) 10 consiruc p a
veasol louuu:‘ than Q;thc it 96"‘1‘240’ u":‘
aing on lhe dole of Usic endeimen b

Act

fou et
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PRI : . ]
Handling of hasardous wasies in naval ship

repair work fsee, 1611)

‘Tho House LI contalned 8 provision (soe,
1211) thet would amend scction 7341, title
10, United Btates Code, relating to provl-
slons required In ship repalr contracts to; (1)
provide that the regquiromonts of thal soc-
tion apply to all contracts for wark on a
nnva) vesael olhar than new construction:
(2) nlarify the mannar In which tHe Navy
musl jdeullly hazardous waste expocted to
be handled by the contraclor during auch
wark; (3) provide that the contractor be in.
demnilicc by -the Unitod States for al
clalma, losaes, or datnagos arising oul of the

* contraglor's removal, handling, sLorage.
tratsportation or disposal of hazardous
wasics guaranieed by the Navy from ihe
vassel on which sueh work {3 being bor-
formed; and (4) clarify the clrcumatances
under which the Becretary o the Nuvy
rausi renegotinte such conlrauls when previ-
ously unidentified hasardous wastos are dis-
m:fd during the course of work in ihe

The Benals samondment
siinllar provision, contained bo
The Bonate reoedes with an amendment.
‘ The conm;oncc agreement would adepl

4

e A

those portions of the House provision that
would expand the applieability of section
7211, title 10, United States Code, to all con-
tracts for work on & naval vessel (except
new construction); clarlfy the manner in
which hacardous wastes sro to be identified
in such vontraets; and elarify ths clreum-
stances under which contract renegotiation
would be reguired.

DBowever, the conferzes did not adopt the
portion of the House provizion relating to
indemnilication. Rather, the conferees have
Inciuded a provision that would ruquire that
4] covered contracts provide that all mani-
fests, invuices, or other docwmenta related
to the removul, handling, storage, transpor-
talion or dizposal of hasurdous waste, as do-
finod by applicable law, arising out of the
performanca ol auch & contrast bear the
generator identifieation number of the
party or parties to Lthe coutract who gener-
tle the hazardous waste, s determined
under the Bolld Waste Dispoaal Act and reg-
ulations promulgated pursuant to that Act.
S8pecifically, all such docaments will bear &
generator {dentification numher issued by
the contractor with respont (o all such haz.
ardous wasie genorated sojely by tho con-
tractar, All such documcents related to sueh
hazardous waile that are gonersted by both
the Navy and the contructar, as determined
under applicable law, shall bear both & gen-
ergtor ldentification number issued to the
Navy and o generatar number isstiad to the
cantractor,

The confcrence agreement would )lso ro-
quire the Beoretary of tho Navy to remova
known hazardous wnste: from a vassc]

“before the vesscl's arrival at & contrustor's

facility for the porformanco of a contract

.covered by this sectton, ta the extent such

removal is feasihle,

This conference agreemont is desighed to
ergure that there be no puestion that hae.
ardous wastos that aorlse during the por-
tormance of s ahip repair contract and that
are otherwise subject ¢ applicable law are
to be ldentified on all sppropriate doou-
nenta and dealt with as would any other
hazardous wastes subject to applicable aw,
expect that documents rulating to hasard.
ous wastes generated by other parties to the
contract shall reflect Lhat both parties wero
involved In the generation of that waste.
This will onsurs that ouch co-generated
waste will continue to be ldentitied through-
out the waste stream as having arizen {rom
work performed under n contract between
the Navy and the particular eonteactor in-
volved, 80 that the ident!ties of both geners-
tors of that wrste are known i and when
questiona of llability for the gpeneration of
that waste arise somethne in the futyre,

The conferecs emphesiza thot the confor-
ence agraement does not alter any foderal li-
abllity for the handling of hagnrdous waste
ag established by the 8olid Waste Dispoeal
Act, and olher applicable Fedoral Jaws and

- pw oy - - - - -

regulntions, Finally, the conferecy agree .

that this approach to handling havardous
wastes arising from aship repsir work Iz
taken only bcoause of the unlque eircum-
stanoes of such work, such as the quantity
and diverse nature of haeardous wastes aris-
ing from such work, and becnuse of the com-
plexity of Lhe determination under 1aw and

implementing regulations of how and when .

hazardous waaste iz generated on hoard a
U.B. naval vessel, Por these reasgns, tha
vonfereea do not view this confarence agres-
ment a2 providing b precedent for simiiar
handling of fssues (nvelving hasardous

.—.Wastes arlaing from other situations,

oL,
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N/\i’ { SOUTHWEST MARINE, INC.

“Specialists in the Repair, 1300 Crystal Drive, Suite 17088
Modernization and Maintenance Arlington, Virginla 22202 / (708) 878-2270 / Teiex: 901857 HQ AGTN
of Seagoing Vesse's”

MEMORANDTUMN
TO: Art Engel
Herb Engel
FROM: Bob Bates /25
DATE: November 30, 1989

Serial: 8911-399

SUBJECT: 1969 Authorization and Appropriations Bills

Defense Authorizetion Bill signed by President Bush on November 29, 1989,
{Public Law) P.L.101-189. The Defense Appropriations Bill was signed on
November 21, 198%, P,L,101-165,

Art and Herb:

The Defense Authorization Bill was signed into law on November 29, 1989
and is P,L,101-189. This Bill and its report language invokas:

1. The new Hazardous Waste language which becomes effective on sll
solicitstions 1ssued ninety (90) days after the above date.
Section 1611 of the law is Hazardous Waste and requires Navy
Generator Numbers where appropriate. (See Attachment 1). The
report language also enclosed describes the two positions of the
House and Senate and clarifies the language of the bill some-
what. (See Attachment 2),

2. The Prograss Payment increase of five (5) percent is invoked in
the law effective immediately. With the law changed as 1t
currently is technically thare are no restrictions on dates of
contracts applicability. I think we can invoice an additional
five (5) percent on all of our ongoing work and perhaps more
because the accompanying report language explains that this is a
floor number, Section 1612 (See Attachment 3) and report
language with an effective date of November 29, 1989,

3. Llaw Section 1614 of P.L.101-189 requires one-half of the FY'90
dollars scheduled for ship repair work in Japan be returned to
the U.5, for completion. Several major repairs have already

S8AN FRANGISCQ » P.O, Box 7644 (Pier 28) » San Francisco, CA 94120-7844 e (415) 5643-0453
YOKOSUKA DIVISION ¢ No. 9, 1-chome Yasuura ® Yokosuka, Japan T 238 e 0468 (24) 3111 e FAX 0488 (27) 0072
$DOUTH PACIFIC BASIN ¢ P.O. Box 1288 o Pago Pago American Samoa 96790 o 011 (884) 6334123 o Teiex: 525 (SWM SB) -
SAN PEDRO » 988 So. Seaside ¢ P.O. Box 3800 ¢ Terminal Istand, CA 80731-7331 e (213) 516-0600 ¢ Telex: §10-345-6838 (SWM TERM)
SAN DIEGO o Foot of Sampson Street » P.O. Box 13308 e San Diego, CA 82113-0308 o (819) 238-1000 e Telox: 810-335-1167 (SWM S0QG)

An Equal Employment Opportunity Employer

2'd 240 2d 3Ted ME FT:vT @5, ST WD


http:langua.ge

L4MEE Nl wWIY P IPRUY NPT
‘RTB=NAVAL VESSELS AND SUIFYARDE
*SEG, J8IL [DENTIFICATION AN HANDLING OF NAS-

ARDGUR  WASTRS IN NAVAL Bl

KRPRIR WURK
{a) REVISION OF REQUIRED CONTILACT PROVE
srons.~Scotion 7311 of title 10, United
States Code, 1s amended (o read as follows,!

“g 7311, Repalr or mainienance of pasal vesssln;
handling of harnrdous wanle

"“fa) CONTRACTUAL PROVISIONS,~The Scora-
tary of the Navy sall ensure that each con
tract entered 1nio for work an a noval vesael
olher than e coustriuction) includes the
vllowing provisions! '

(1) IDKNTIFICATION OF HARARDOUS WASTES,—

provision {n which the Navy identifies the
types and amounis of hazardous wustes that

are regudred (0 be remouved by the contraclor

Jrom the vessel or thal are expected to be

pencralad, during the performance of work

under the cuntracl, wilh such {dentification
by the Nuvy (o be in a forin swiicienl Lo
enable the contreclor o comply wilh Feder-
al and State laws and regulations on the res
movul, handling, storape, transporiution, or
idisposal of haxurdons wasie. :
V' M2) COMPENSATION.—~A provision specisy-
“Ing that the contractor shall be compenasared
iunder the contract for work performed by
\the conlractor for duties of the vontracior
;specificd undar paruoraph (3).
, "3 STarramenr or wonrK.~—A4 provisinon
T apcctfying thae responsibilitics of the Navy
~und of the conlractur, reapectively, Sfor the
removn! tincluding (he handling. storage,
trunsporiation, and disposal) of hazardous
wsles,

“14)  JCCOUNTANILITY  FOR  IAZARDOUS
WASTRE, ~1d) A provision speclfying the fol-
lototng:

") In any cuse {n which e Naoy it (he
anle gencralor of hesurdyus wasle Mhutl 43 re-
moved, handled, slored, Lrensporicd, or dis-

P EE—

R—

' (0)8
November 6, 1989 ¢

h has-|
or dispoval of nfc ’
Pk tm’zﬁréa:ﬁﬂ dear boih @ sbr.‘:cm:z‘lr’
%ouu{.ma“on ﬂumbﬁc#&lf‘ftﬁuzn number,
or T
{tlsr:%cdnlaqtolﬁr:;ntrutor pursuant (o appl
cu‘?{z};}a% dcu:nnmauon u;t'dzrgg:ga?:ry:u;
oran of whell o vaor both the ng'/:
Lor are genarators. ﬁu:‘l:‘ it
in the anié manner prov:dcoml ge
v nC of the Solid Wusle D a‘rn‘ sat Ael
aulzalglg‘ c. 6921 oL scq.) antd regulafio
::ulgﬁtéd under thal aﬂubtgua nacr—The
. RanEo0T shall renegotiole [ 4

) W Navy 4o
ig‘:t'?rtu:‘c?dg{cr‘i’bcd {n subicclion ta) V-

tor, during the
w1) the contrac S e
ance of wort’:;t‘::: ’ differcnt Wt t;mccotx
wnlu;mm' thosc identlsicd the
am
e e wasiry originated on
) %fﬁ%ﬁﬂal /lmmhcd bvhilcl:
gozg‘:t%nt Jor, the navd vessel on w

bhg otk 2 LA pcrfomd;ne Scerclary of
¢ known ha.gavﬂ::;

m G vesacl pejore Lhe veasel ::l.a v
‘:ludttc:qgnzmlor‘a Joctlity for perfa

of contresh the extenl such romoval 13
[
easible.
¥ JONSIOP
d) Rturm A

aL Acr.—No ‘;’ngm or olncrwise alfecking

70 SOLID Wasts DIRPOS-

construed “: e of the Salid Wasts Disposcl
poded of by the wontraclor in (e perforae

ance of the contract, ull contracls, mani-
Jests, tnvnices, und olher documenis related
to the removal, handling sforege, Lranapos-
tation, or diapuse! of such hazardous warle
ahall beny n gencrator tdeutlsteation number
{esued (n the Nuvy pursuenl to applicable

e this section
'im" section, onY ter used in o

e
ion & prov
{‘?flh‘fhm&; %g‘ogal Act for reguigliond
o

has the
uanl to such Acl)
promulyeled puts by o

aning provide \at Act or regula-
"
tato, . . tiona.". DATE~Tho amentdment
“/14) In any case in which the eontractor W & VE {a) shall apply wilh re
(s {he sole puncralor of hasandous wsle thal made by subsection ¢ for work on & nave
1s removed, handled, slored, transported, or ‘ apcot Lo any COBLISC: L0 o ction) entered ,
dispased of by the contractor in the perform- vessel (other than ne the §0-day period begin-
ance 0f the conlract, all cantracis, mani- into after the o/
Jesls, invoices, and other documenls relaled

ung on ke dole of U enactment of u“.,‘f
to the remaoval, handiing, storaye, transpor- ,AcL
tation, or disposal of such haxardous warte
vhall bear a gencralnr identificalfon number
1s3ued to the contractor pursuunt lo appli-
cable luw,

“(111) In any case in which doth the Nuvy
and the contraclor are paneralors of haxard- s
ous wasle thal is removed, handled, stored, 3
transported, or disposed of by the conrtruetyr
in the performence of the conlraet, all con-
tracts, manifeats, invoices, and olrer doos.
ments related Lo the removal, hundiing, alor

f

'\d

ent v, £
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Hundling of hazardous wasies in naval ship
repair work (sse, 1614)
‘Tho House bill contalned a provizion (soc.
1211) that would amend scction 7311, title
10, United Stalon Code, relating Lo provi-

" slony required in ship rapair contbacts to; (1)

| provide that the requiromonts of that acc-

!

tion apply to all controcta for work on o
naval vesse! other than new consiruction:
(2) clorily fhe mannar In which tie Navy
mual identify hasardous wnste expocted to
be handled by the contractor durlng such

work: (3) provide that the contractor be in.
demnificd by -the United States for al
clalmu, lonses, or Aonsgos arlsing oul of the
- econtraclor's rcmoval, handling, storage.
transportation or disposal of hizardous

wastes guaranteed by the Navy from Lhe

vasel on which sueh work i3 bolng per

formed; nnd (4) ¢latity the clrcumnastanses
under which the Becretary of the Nuvy
mual renegotinto such conlrauts when previ-
ously unidentified liazardouz waatos ars cias
sgx:g:sd during the course of work {n {hwe

The Benals amondment contained no

siinllar provision.

Tho Bonate rccedes with wh amendmaent,

| Tho conleronce agreement would adept

bt

-
those portions of the House provision that
would expand the applicebility of section
7211, titie 10, United Statea Code, to all con-
Lracts {or work on s naval vessel (except
new construction); clarlfy the manner in
which hazardous wastes are to he ldentifiad

2oh contracts; and clarify tha clrcum-
1loices undar whioh contract renegotiation

uld be reguired.

Iowavar, the conferees did not edopt the
rortion of the House provision relatinz to
indemnification, Rather, the confarees have
tncluded a provision that would require that
all covercd contracts provide that all manl-
fests, (nvulces, or other dooumenta related
to the removil, handling, storage, transpor-
talion or dizposal of hazurdous waste, ns do-
finad by applicable law, arising out of the
performanca of such a contraot benr the
generatar (ldent{{leation number of the
party or parties to Lhe contract who gener-
nte the hagardous wante, &s determined
under the Solid Wnste Disposal Act and reg-
ulntlona promulgated pursuant to that Act.
8pecifically, all such documents will bear a
generator identifloation minnber lasued by
the contractor with respent (o all such haz.
srdous wasie genorated solely Ly tho con-
tractor, All such documents related to such
hazardous wosle that are gnneroted by bolh
tia Navy and the contractar, as determined
under applicable law, shall bear both a gen-
erator identification numbper issued to the
Navy and & generatar humber issund to the
contractor.

The conference Agreement would Algo ro-
quire the Becretary of thy Navy to remova
known hazardous wnstes from & Vvassel
‘beforv the vepscl's arrival at o contractor's
farility for the porformance of a contract

AT A

.covered by this scction, tn the oxient such

removal is feauible,

This eonference agreemont 1s deslgned to
ensura that there be no guestion that hae-
ardous wagtos that orise during the por-
formunce of a ship repair contract and that
are otherwise subject to applieable Inw are
to be identified on oll appropriate docu-
‘menta and dealt with as would any other
hazardous wasles subject to applicable law,
expect that decuments rulating to hozard.
aug wastea genorated by other parties to the
contract shall reflect ihat hoth partles wore
involved In the geveration of thut waste.
This will onsurns that such ¢o-gencratod
waste wil} continue to be Identitied through-
out the waste stream as having arlsen from
work performed under s contract between
the Navy and the particular contractor in-
volved, go that Lhe Identities of both genera-
tors of that waste are knecwn If and when
questions of lability for the goneration of
that waste arise somelline in the future,

The conferees empliesiza thut tho confor-
ence agreement oés not alter aily foderal -
ability for the handling of hazanious wnate
gx established by the Bolid Wzaate Disposel
Act, and other applicahle Fedoral lawa and
regulations, Finally, the confereos sagree
that this approach to handling harardous
wastes arising from ship repsir work s
tukent only bcoause of the unlque elrcum-
stanoes 0l such work, such as the guantity
and diverse neture of hazardous wastes arls-
ing frem such worlk, and because of the com-
plexity of the determination under law and

implementing regvlationa of how and when .

hazardous waate iy geaerated on hoard o
U.8. naval vesscl. Tor thesea reasons, tha
confereas do not view this confatence agree-
mant a2 providing B precedent for simliar
handling of fssues ivolving hoeardaus

--—..Nustes nrizing from gther situations. _ .

.
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=z 1110 Vermont Avenue, N.W,
Council of Washington, DC. 20005-3553

America 2027759060

August 25, 1989

Dear Admiral Hines:

On behalf of the members of the Shipbuilders Council, I
want to thank you and your staff for the time spent on July 5
and August 20, 1989 attempting to resolve the nettlesome problem
of the management of hazardous wastes in the repair and overhaul
of naval vessels. It appears to me, regrettably, that the two
sides have reached an impasse on the issue of whose EPA
generator identification number is to be 1inserted on the
manifest for Navy generated hazardous wastes and co-generated
wastes. For the record, I would like to reiterate the Council's
position on this issue.

The Council's view is that:

1. The contractor is obligated to have and use its EPA
generator identification number and perform all generator
duties for Resource Conservation and Recovery Act (RCRA)
listed hazardous wastes generated solely by contractor
personnel during the course of the ship repair work.

2. The Navy is obligated to have and use its EPA generator
identification number and perform all generator duties for
RCRA 1listed hazardous wastes generated solely by Navy
personnel either prior to or during the course of the ship
repair work.

3. The contractor and the Navy are obligated to have and use
their EPA generator identification numbers for RCRA listed
hazardous wastes generated by both contractor and Navy
personnel during the course of the ship repair work.

As to so-called co-generated wastes, we are aware of the
EPA policy that permits either party to assume all generator
responsibilities. However, the members of the Council believe
both parties' identification numbers should be on the
appropriate manifest (tracking) form.

I cannot stress strongly enough the importance that the
members of the Council place on the proper removal, handling,
transportation and disposal of hazardous wastes. They are
deeply concerned with the severity of the applicable
environmental laws and the fact that liability is without regard
to fault or negligence, with no limitation in time or financial
amount, and is joint and several under the Superfund Act.



Again, thank you for your efforts in seeking a mutually

acceptable solution to this long~standing problem.

Sincerely,

? e
%:t,: . S.ocg;"’ “L\

Presi

Admiral D. H. Hines, USN
Deputy Commander for

Industrial & Facility Management
Naval Sea Systems Command

Crystal Plaza 5, Room 1174

2211 Jefferson Davis Highway
Arlington, VA 20362



